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EXECUTIVE SUMMARY

AT&T Corp. (“AT&T”) welcomes this Notice of Inquiry (“Notice”) on how the

Commission’santi-whipsawpolicies andproceduresmay be further improvedto protect U.S.

consumersfrom the adverseeffects of this anticompetitive foreign carrier conduct. The

Commissionhas repeatedlymadeclear that it will not allow dominantforeign carriersto harm

theU.S. public interestby blocking circuits and servicesor threateningsuchconductto force

U.S. carriersto agreeto higherterminationrates,and theNoticeunderscoresthe Commission’s

continued strong commitment to ensuring that U.S. carriers and U.S. consumersare not

disadvantagedin this way.

Regrettably,competitionhasnot yet developedsufficiently in manycountriesto remove

potentialwhipsawconcerns,andthe fast-growingvolumesof U.S. internationalcalls to foreign

mobile networksprovide new opportunitiesfor foreign carriersto engagein this misconduct.

The Commissionemphasizedin the 2004 ISP Reform Order that whipsawconductmay still

disruptU.S. carrier negotiationsand harm U.S. competitionon many U.S. internationalroutes,

including routeswhere U.S. carriersnegotiatemarket-basedarrangementsand where ratesare

belowbenchmarklevels.

The Commissionnow undertakesthis Inquiry to examinewhetheradditional remedies

andproceduresshouldbe adoptedto addressthethreatenedandactualcircuit blockagesthatmay

be usedto whipsaw U.S. carriersthat resist increasesin foreign terminationrates. AT&T

strongly supports this important initiative and is pleasedto submit commentson possible

modificationsin existing rulesandprocedures.As describedbelow,AT&T believesthatcertain

changesor clarificationsin existing rulesand procedureswould helpensurethat U.S. carriersare

not subject to this coercive conduct when they seek to negotiatemarket-basedrates with



-2-

dominant foreign carriers and that U.S. consumersenjoy competitive pricesfor international

calls.

As a thresholdmatter,the Commissionshould not limit the scopeof service-affecting

action by dominant foreign carriersthat may be addressedthrough its anti-whipsawrules and

procedures. Somedisruptionsinvolve completeblockagesof all services,but foreign carriers

controlling the foreign end of U.S. internationalroutesmay favor or disfavora U.S. carrier in

manyother ways. Such carriersalso may block, or threatento block, a particularservicein

whichtheyseekto raiserates,suchashomecountrydirect services,inbound800 servicesor calls

to foreignmobile networks,or takea wide rangeof possibleactionsto degradeservice-quality.

Alternatively, they may retaliate againsta U.S. carrier simply by terminating its operating

agreement. The Commission’santi-whipsawrules shouldaddressall theseforms of coercion

andretaliation.

Theserulesshouldaddressall threatsofor actualservicedisruptionin supportofefforts

to forceU.S. carriersto paynon-cost-basedincreasesin terminationrates. Therecertainlyshould

be no exceptionfor efforts to increaseratesfor inboundinternationalcallspurportedlyto payfor

foreigndomesticnetwork expansionor so-called“universal service”purposes,whenno similar

chargesareimposedon theirdomesticandoutboundinternationalservices.Threatenedor actual

servicedisruptionto coercecompliancewith thesehighly discriminatoryandnon-cost-basedrate

increaseshasthe sameadverseeffectsin theU.S. marketasotherwhipsawconductandrequires

thesameresponse.

To providemore expeditedrelief, complaintsalleging foreign carriercircuit disruption

shouldbesubjectto ashorterpleadingcycle offive daysfor commentsandtwo daysfor replies,

assuggestedby theNotice (IJ 9). AT&T also supportsthe furthersuggestionby theNotice(~J10)



-3-

that expeditedinterim measuresshould also be available to addressforeign carrier threatsof

circuit disruptionunderproceduresthat allow swift action in urgentcircumstances.To allow

U.S. carriersto rely on commercialmechanismsto resolvedisputeswhereverpossible,however,

thesemeasuresshouldbeappliedonly whereU.S. carriersrequestsuchaction.

The Commissionalso often plays a very important role by interveningthrough direct

contactsandcorrespondencewith foreignregulatorsandforeigncarrierswhenit is informedthat

a foreign carrier hasthreatenedto block services,to emphasizethat the Commissionwill, if

necessary,takeactionto preventharmto U.S. competition. AT&T greatlyappreciatesandfully

supportsthe continuation of this establishedand very successfulapproach,which is often

sufficientto resolvethematterexpeditiouslywithoutany needfor furtheraction.

If U.S. carriersnonethelessrequireinterim relief becauseof continuingforeign carrier

threatsof circuit disruption,theCommissionshouldapply the samepresumptionofharmto the

public interestwhenU.S. carriersshowthey havereceivedcrediblethreatsthat it applieswhen

U.S. carriers show they are subject to circuit disruptions. AT&T believes that the most

appropriaterelief in thesecircumstancesis likely to be a prohibition on the paymentof any

increasedrate until the threatof networkor servicedisruptionis removed. This remedywould

denythe foreign carrieranyability to obtain increasedratesthroughits coerciveconduct,while

allowing continuedpaymentsat the existing level to encouragethe continuationof operations

andservices.

Finally, thereis no basisto allegationsby foreigngovernmentofficials citedby theNotice

(~J12) that U.S. carriersdo not reflect lower settlementrates in theirprices. FCC 43.61 data

demonstratethat U.S. carrierpricereductionssince1997haveexceededreductionsin settlement

costsby morethan 160percent.
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AT&T Corp. (“AT&T”) herebysubmitsits Commentsin responseto the Commission’s

Notice of Inquiry on modifying the Commission’s proceduresto prevent harm to U.S.

competitionfrom theeffectsof“whipsaw” conductby foreigncarriers.1

I. THE NOTICE AFFIRMS THAT THE COMMISSION WILL CONTINUE TO
ENSURETHAT U.S. CARRIERS ARE NOT DISADVANTAGED BY WHIPSAW
CONDUCT.

AT&T welcomes this opportunity to comment on possible improvements to the

Commission’stools and proceduresto preventforeign carriers from disrupting commercial

negotiationsby engagingin whipsawconductto forceU.S. carriersto accepthighertermination

rates. As the Commissionreaffirmedlastyear in the ISPReform Order, this conduct“directly

harms the public interest” by raising ratesto U.S. consumers,impedingcall completion and

1 FCC05-152(rel. Aug. 15, 2005)(“Notice”).
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reducingcall quality.2 This anticompetitiveconduct also causesfurther harm to the public

interestby obstructingprogresstoward the Commission’simportant and longstandinggoal of

reducinginternationalterminationratesto cost-basedlevels.3

The Commissionis fully authorizedto preventthis whipsaw conductand Commission

rules and policies have long prohibitedforeign carriersfrom harmingU.S. competitionin this

way.4 In accordancewith this precedent,the 1996 Argentina Order stated that “[t]he

Commissionwill not allow foreign monopoliststo undermineU.S. law, injure U.S. carriersor

disadvantageU.S. consumers.”5 Similarly, the Commission’s2003 enforcementorder on the

U.S.-Philippinesrouteandits adoptionof newcompetitivesafeguardprocedureslastyearin the

2 International SettlementsPolicy Reform,First Report and Order, 19 FCC Rcd. 5709, ¶ 45

(2004) (“ISP ReformOrder”). Seealso, id. (finding “that thereis a rebuttablepresumptionof
harmto the public interestif U.S. carriersdemonstratein theirpetitionsthatthey havesuffered
networkdisruptionsby foreign carrierswith marketpower in conjunctionwith their allegations
ofanticompetitivebehavior,or ‘whipsawing”).

~ 1998 Biennial Regulatory Review, Reform of the International SettlementsPolicy and
AssociatedFiling Requirements,14 FCC Rcd. 7963, ¶ 9 (1999) (“1999 SettlementsReform
Order”) (authorizingrejectionof agreementsnot serving“the public interestin achievingcost-
basedrates”); International SettlementRates, 12 FCC Rcd. 19,806, ¶ 101, n.176 (1997)
(“BenchmarksOrder”) (“We reiteratethat ourgoal is ultimately to achievesettlementratesthat
arecost-based.”).

‘ See, e.g., Cable & WirelessP.L.C. v. FCC, 166 F. 3d 1224 (D.C. Cir. 1999); Atlantic Tele-
Network, Inc. v. FCC, 59 F. 3d 1384 (D.C. Cir. 1995) (affirming the Commission’sbroad
authority to regulatethe U.S. internationaltelecommunicationsmarket to promotethe public
interest);MackayRadio& TelegraphCo., 2 FCC592 (1936),aff’d by theCommissionen banc,
4 FCC 150 (1937),aff’d subnomMackayRadio & TelegraphCo. v. FCC, 97 F. 2d 641 (D.C.
Cir. 1938) (denying Section 214 applicationwith settlementterm that would have allowed
foreign carrier to “whipsaw” U.S. carriers). Seealso, AT&T Corp. EmergencyPetition for
SettlementsStopPaymentOrder andRequestfor ImmediateInterimRelief 19 FCCRcd. 9993,¶
18, n.64 (2004) (“Phil4pines Order On Review”) (“The Commission’spolicy of protectingthe
public interestfrom anticompetitivebehaviorgoesbackoversixty years.”)

~AT&T Corp., ProposedExtensionofAccountingRateAgreementfor SwitchedVoice Service
withArgentina,11 FCCRcd. 18,014,¶ 1(1996)(“Argentina Order”).



—3—

ISP ReformOrder emphasizedthe paramountimportanceof the Commission’santi-whipsaw

policy in preventing anticompetitiveconducton U.S. internationalroutes that are no longer

subjectto theISP andwhereratesarebelowbenchmark.TheNotice(~J1) now asksfor comment

on how the Commissionmay respondeven “more effectively to {] anticompetitive or

‘whipsawing’ conduct” andfurtherunderscoresthe Commission’scontinuedstrongcommitment

to ensuringthat U.S. carriersarenot unfairly disadvantagedin theirnegotiationswith dominant

foreigncarriers.6

TheseCommissionpoliciesprovidea critical safeguardfor U.S. carriersandconsumers.

While competitivemarketforcesexercisean importantconstrainton theabuseofforeignmarket

power, competitionhasnot yet developedsufficiently in manycountriesto removepotential

whipsawconcerns.A largenumberof foreigntelecommunicationsmarketsarenowcompetitive,

but in manycountriescompetitionremainsnon-existentor notwell-developed.7

Additionally, the rapid world-wide growth of mobile networks, and the increasing

numbersof U.S. internationalcalls terminatingon thosenetworksunder“Calling Party Pays”

(“CPP”) regimes,now provide foreign carrierswith new and growing whipsawopportunities.

Significantly, two ofthethreerecentinstancesof“whipsaw-type”conductcited by theNotice(~J

6 TheCommissionalsohasmadeclearthat “its policiesregardingforeignmarketpowerabuses

apply” alsowherethereis otheranticompetitivebehavior,suchas“where multiple carriersin a
foreign market are under common control or act pursuant to anticompetitive government
mandates.”ISPReformOrder, ¶ 35, n.92. Seealso, 1999SettlementsReform Order, ¶ 29 (“a
foreigncarrierthatotherwisemight lackmarketpowermight possesssomeability unilaterallyto
set ratesfor terminatingU.S. traffic due to governmentpolicies or collusive behaviorin the
foreignmarket.”)

~ In fact, the large majority of foreign countriesstill have not openedtheir international
telecommunicationsmarketsto competition. See,e.g., TeleGeography2005 (Nov. 2004),at 71
(reportingthat“more than 56 countries”hadopenedtheir internationallong distancemarketsto

(Footnotecontinuedon nextpage)
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4) — in Ecuadorand Nicaragua— have concernedblockagesof U.S. calls to foreign mobile

networks.

The Commissionemphasizedthe continuedimportanceof its anti-whipsawpolicies last

year in the ISP Reform Order when it gave U.S. carriersadditional flexibility to negotiate

market-basedarrangementsby removingthe InternationalSettlementsPolicy (“ISP”) from the

large majority of internationalroutes. The Commissionfoundthat “on someroutes,including

benchmark-compliantroutes where settlementrates often indicate responsivenessto global

marketforces,foreigncarriersareableto leveragetheirmarketpowerandrequireU.S. carriersto

payabove-costsettlementrateswhile payingratesthat arecloserto cost for terminationin the

U.S. market.”8

Becauseof its concernthat anticompetitiveconductby foreign carriersmay still disrupt

commercialnegotiationsandharmU.S. competition,the Commissionreaffirmedtheimportance

of competitivesafeguardsin the ISP ReformOrder andestablishednewcomplaintprocedures.

The Commissionalso madeclear that it would “respond to petitions and notifications when

addressinganti-competitiveharms, including ratesnot basedon costs, with regardto mobile

terminationrates.”9

TheCommissionnow asksfor commentonwaysin which its anti-whipsawpoliciesmay

be further improved. AT&T welcomesthis newinitiative by the Commissionto developmore

comprehensivetools to provide U.S. carriers with additional relief againstthreatsof circuit

(Footnotecontinuedfrom previouspage)

competitionby2003, whichcompriseonly aboutaquarterofU.S. internationalroutes).
8 ISPReformOrder, ¶ 24.
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disruption. Suchactionwill helpensurethatU.S. carriersareableto negotiateonanequalbasis

with all foreigncarriersand promotethe public interestin ensuringthat U.S. consumersenjoy

competitive prices in making international calls. The adoption of additional anti-whipsaw

measuresby the Commissionwill continue to underscorethat whipsawconductagainstU.S.

carriers will not be toleratedand further discourageforeign carriers from engagingin this

anticompetitivebehavior.

II. COMMISSION ANTI-WHIPSAW RULES SHOULD ADDRESS ALL SERVICE-
AFFECTING CONDUCT RESULTING FROM THE EXERCISE OF FOREIGN
MARKET POWER.

The Notice first asks(~J8) how circuit disruptionsor blockagesshould be definedand

whetherdisruptionsto particularservicesand servicedegradationsshould also be addressed.

The Commissionhasemphasizedthat whipsawingincludes“a broadrangeof anticompetitive

behaviorsby foreign carrierspossessingmarketpower,in which the foreign firms exploit that

market power in negotiating settlement rates with competitive U.S. telecommunications

carriers.”10 As noted above,the Commissionhasfound that theseconcernsapply equally to

foreignnon-dominantcarriersthat engagein this harmfulconductby actingeitherin concertwith

othercarriersorpursuantto anticompetitivegovernmentmandates.

While disruptionsto U.S. carriercircuits andservicesin settlementratenegotiationswith

U.S. carriersfrequentlytakethe form ofcompleteblockagesof all or someoutboundservices,a

foreign carrier that controls the foreign end of a U.S. international route may advantageor

(Footnotecontinuedfrom previouspage)

9Id.

10 PhilippinesOrder On Review,¶ 18.
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disadvantageany U.S. carrierin manyways. Accordingly, theCommissionshouldnot limit the

scopeofservice-affectingactionthat maybe addressedthroughits anti-whipsawremedies.

1. The Commission Should Continue to Intervene to PreventDisruption of Individual
Services.

The circuit blockagesaddressedby the Commission’santi-whipsaworderson the U.S.-

PhilippinesandU.S.-Argentinaroutesgenerallypreventedall direct callingto thesedestinations,

but foreign carriersmay also engagein actual or threatenedcircuit disruptionsin particular

servicesfor which they seekto increaseratesor that they selectfor retaliatoryaction, suchas

home countrydirect services,inbound 800 services,or calls to foreign mobile networks. As

notedabove,two recentforeigncarriercircuit blockagesin Nicaraguaand Ecuadorhavefocused

on U.S. calling to mobile networks. The fast-increasingvolumesof U.S. internationalcalls

terminatingon foreignmobilenetworks,andtheefforts by manyforeignmobilecarriersin CPP

regimes,and by their affiliated foreign international carriers,to increaseterminationratesfor

thosecalls,raisesthepossibilityof furthersuchblockagesin thefuture.’1

The Commissionmadeclear in the ISP ReformOrder that “threateningor carryingout

circuit disruptionsin order to achieverateincreases”may requireintervention.12 Engagingin

retaliatory action “as opposedto resolving disagreementsthrough commercialnegotiations,is

~ Seegenerally, The EffectofForeignMobile TerminationRateson U. S. Customers,TB Docket

No. 04-398,Commentsof AT&T Corp., filed Jan. 14, 2005; ReplyCommentsofAT&T Corp.,
filed Feb. 14, 2005. See also, Implementationof Section 6002(b) of the Omnibus Budget
ReconciliationActof 1993, AnnualReportandAnalysisof CompetitiveMarketConditionsWith
Respectto CommercialMobile Services,Eighth Report, 18 FCC Rcd 14783, ¶ 208 (2003)
(noting that “a widely acceptedexplanation”of high mobile termination rates is that “CPP
confers a form of market power on mobile operatorswith regard to the setting of mobile
terminationcharges”).
12 ISPReformOrder,¶ 44.
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unlikely everappropriateor justified in the public interestand doesnot benefitthe provisionof

internationalservicesto customersin theU.S. or abroad.”3 Theseconcernsaddressany typeof

network or service disruption that causesharm to U.S. competition, and apply whether a

particularservicedisruptionis limited to one type of traffic, or one portion ofthe network, or

whetherit affectsall traffic on aparticularroute.

In accordancewith this approach,theInternationalBureaudismissedclaimsin therecent

Philippinescasethatblocking limited to one typeof U.S.-outboundtraffic on therelevantroute—

“offnet” traffic terminatingon thenetworksofotherforeigncarriers— did not constitutewhipsaw

activity, andtheCommissionupheldthis finding.’4 TheInternationalBureaualsohasmadeclear

that a monopoly foreign carrier “whipsaw[s] U.S. carriers” and harms the U.S. market by

engagingin discriminatorybehaviorin negotiationsfor HomeCountryDirect services.15 Thus,

Commissioninterventionmaybe just asnecessarywherea foreign carrierdisrupts a particular

servicein supportof suchdiscriminationaswhereabroaderrangeof servicesareaffected. The

Commission’s anti-whipsawrules and proceduresshould continue to apply in all these

circumstances.

2. ForeignCarrier WhipsawsAlso CauseServiceDisruption Through Degradationsin
ServiceOuality and UnreasonableContract Terminations.

In additionto blocking or disruptingcircuits or services,foreign carriersthat control the

foreign end of U.S. international routes may exploit that market power in settlementrate

‘3Id.,~45.

14 AT&T Corp. EmergencyPetition for SettlementsStop Payment Order and Requestfor
ImmediateInterim Relief 18 FCC Rcd. 3519, ¶ 12 (2003) (“Philippines Order”); Philippines
Order On Review,¶~J12, 17.

‘5AT&TCorp., MCIInternational, Inc., 12 FCCRcd. 13,378(1997).
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negotiationsto favorordisfavorany U.S. carrierby harmingservicequality.16 Thewide rangeof

potential service-affectingactionsby which a dominantforeigncarriermayreducethe qualityof

a disfavored U.S. carrier’s international calls is indicated by the Commission’srules for

dominantforeign carriers’ U.S. affiliates. U.S. carriersaffiliated with dominantforeigncarriers

arerequiredto file quarterlyprovisioningreportsshowing,amongotherthings,“the averagetime

intervals between[circuit and service] orderand delivery; the numberof outagesand intervals

between fault report and servicerestoration; and for circuits usedto provide international

switchedservice,thepercentageof ‘peakhour’ callsthatfailedto complete.”7

To preventforeigndominantcarriersfrom using theircontrolof servicequality to engage

in whipsaw conductthat discriminatesamongU.S. carriers,the Commission’santi-whipsaw

policiesshould avoidanynarrowdefinition of circuit disruptionandshould addressanyservice

degradationby aforeigncarrierwith marketpowerthatis designedto disadvantageaU.S. carrier

during settlementratenegotiations. All suchactionsmay requireCommissioninterventionin

responseto U.S. carriercomplaints.

Foreigncarriersalso abusemarket powerand disrupt serviceswhen they retaliateby

terminatingoperatingagreementswith U.S. carriersthat opposerateincreasesorpressfor lower

rates in settlementsnegotiations. These unreasonablecontract terminationshave the same

adverseimpact on U.S. competitionasthe blockageof traffic and shouldbe addressedin the

16 See,e.g.,RulesandPolicieson ForeignParticipation in theUS. TelecommunicationsMarket,

12 FCC Rcd. 23,891,¶ 267 (1997)(“we find that a foreign carrier’s ability to control foreign
terminatingfacilities and services,overwhichwe lackdirect regulatoryoversight,posearisk of
discriminationin the provisioningof U.S. internationalservicesthat could harmcompetitionin
theU.S. market”).
17 ~ C.F.R.Sect.63.10(c)(4).
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sameway. U.S. carriersshould not be deniedthe ability to terminatetraffic with a dominant

foreign carrier when they resist rate increasesor attempt to negotiatemore cost-basedrates,

whetherthe foreign carrier actsby blocking circuits or by terminatingU.S. carriers’ operating

agreements.

Foreigncarriersengagein furthermarketpower abusewhenthey seekto requireU.S.

carriersto acceptunreasonableconditionsin operatingagreements,suchasconditionsallowing

terminationof thoseagreementson very short notice or prohibiting the use of third country

routing arrangementsto avoid an unreasonablyhigh inboundrate. The Commission,therefore,

shouldalsoaddressthesetypesof abuseswhenaU.S. carrierasksfor assistance.

3. Commission RemediesShould Address All Circuit Disruption by Dominant Foreign
Carriers.

As the Notice describes(~J13), someforeign countriesnow seekto recapturetheU.S.

consumersubsidies they formerly received through high international settlementrates by

increasingratesfor inboundinternationalcallsto supporttheirdomesticnetworkexpansionand

so-called“universalservice,”whileplacingno similarburdenon theirown domesticor outbound

internationalservices.

The Commissionmade clear almost ten years ago in the internationalsettlementrate

benchmarksproceedingthat there is no basisto claims that “universal servicerequirements

[should] be financeddisproportionatelythroughsettlementsrevenues.”18 Likewise, subsidizing

foreign domestic networks and services through termination rate increases is highly

discriminatory,often entirely non-transparent,and placesa huge and unfair burdenon U.S.

18 BenchmarksOrder, ¶ 148.
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carriersandU.S. consumers.19

Raisingratesin thiswayis no different from the impositionofotherforeign“rate floors”

that, as the Commissionhasfound, “disrupt normalcommercialnegotiationsin orderto force

U.S. carriersto acceptabove-costsettlementrateincreasesthat would be passedon to U.S.

consumers.”20Moreover,efforts by dominantforeigncarriersto chargethesediscriminatoryand

non-cost-basedrate increasesmay be accompaniedby threatsof circuit disruption and service

termination similar to those made in support of other foreign carrier efforts to increase

terminationrates.

The threatof or actualcircuit disruptionundertakento obtain thesediscriminatoryrate

increaseshasthe sameadverseeffectsin the U.S. market as other forms of whipsawing,by

forcing U.S. carriersto comply lest they lose traffic and customersto other U.S. carriersthat

agreeto pay theseadditional fees,and thusforcing higherrateson U.S. carriersandconsumers.

The Commissionshould respondto threatsof or actual circuit disruption of this type no

differentlythanto any otherform of whipsawconductin supportofattemptedrateincreases.

‘~ It is highly inequitableto require inboundinternationalcalls to provide the sole supportfor
foreign universal service policies, and thus to impose those costs on U.S. consumers—

particularlywhenforeignconsumersprovideno supportfor theU.S. universalservicefund. See
47 C.F.R. Sect.54.709(a)(1)(“For fundingthefederaluniversalservicesupportmechanisms,the
subjectrevenueswill be contributors’interstateandinternationalrevenuesderivedfrom [U.S.]
domesticendusersfor telecommunicationsor telecommunicationsservices”)(emphasisadded);
BenchmarksOrder, ¶ 148 (“Universal servicein theUnited Statesis basedon andusesenduser
telecommunicationsrevenuesin the United States,not settlementspaid byforeign carriers.”)
(Emphasisadded.)
20 ISPReformOrder, ¶ 44. Rateincreasesto supportdomesticnetworkexpansionanduniversal

serviceobjectivesare,by definition, not cost-based,becausethey arenot basedon “the costs
incurredby foreigncarriersto terminateinternationaltraffic.” BenchmarksOrder, ¶ 29.
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III. A SHORTER COMMENT CYCLE WOULD PROVIDE MORE TIMELY
ACTION IN RESPONSETO U.S.CARRIER COMPLAINTS.

As describedabove,the Commissiontook the important step the ISP ReformOrder of

establishingnew competitivesafeguardprocedures“as a precautionarymeasureto addressthe

exerciseof foreignmarketpowerthatmayerodethebenefitsofgreaterflexibility” authorizedby

that order.2’ Theseproceduresallow U.S. carriersandotherpartiesto petitionfor Commission

intervention on a route exemptedfrom the ISP by demonstratinganticompetitivebehavior

harming U.S. customers.22The Notice asks(~J9) whethera shorterpleadingcycle should be

adoptedfor theseproceduresof five daysfor commentsandtwo daysfor repliesto providemore

expeditedreliefagainstanticompetitiveconduct.

AT&T proposedthis shorterpleadingcycle in the ISP Reform Order proceedingand

continuesto support this approach. The Notice recognizes(id.) that circuit disruptionsand

blockagesrequire swift action by the Commission,because“the commercialrealitiesof the

marketcreatean incentivefor carriersto acceptthe termsand conditionsimposedby foreign

carriers that disrupt circuits.” The Notice also expressesconcern(~J5) that the existing

proceduresdo not allow the Commissionto actsufficiently quickly in thesecircumstancesand

AT&T agreesthatrelief againstcircuit disruptionshould beavailableto U.S. carrierson amore

timely basis. The pleadingcycle proposedby theNotice would still allow interestedpartiesa

reasonableopportunityto comment,particularlyasall recordinformationin theseproceedingsis

available on the Commission’sweb-site. This shorter pleading cycle should apply to all

complaintsallegingforeigncarriercircuit disruption.

21 Id.,~J46.
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III. EXPEDITED INTERIM MEASURES ARE REQUIRED TO ADDRESS FOREIGN
CARRIER THREATS OF CIRCUIT DISRUPTION.

The Commission’s competitive safeguardprocedures allow interim relief where

“significant, immediateharmto the public interestis likely to occurthat cannotbe addressed

throughpostfacto remedies.”23 TheNotice asks(~J10) for commenton the circumstancesand

processunderwhich interim Commissionactionshouldbe availablewhereforeigncarriersmake

threatsof circuit disruptionand blockagesin theirnegotiationswith U.S. carriers. In AT&T’s

experience,such foreign carrier threatsmay provide little advancenotice of the threatened

disruptionandmaythereforerequireimmediateresponsiveaction.

AT&T fully supportsthe useof expeditedinterim measuresasproposedby the Notice

whereforeigncarriersdisruptcommercialnegotiationsby engagingin this coerciveconductand

U.S. carriersrequestthis assistance.Importantly,however,theCommissionshouldalso continue

its well-establishedpractice,whenit is informedthat a foreign carrierhas threatenedto block

services,of interveningthroughdirect contactsandcorrespondencewith foreignregulatorsand

foreigncarriersto emphasizethattheCommissionwill, if necessary,takeactionto preventharm

to U.S. competition. If foreigncarrierthreatsnonethelesscontinue,U.S. carriersshouldbeable

to obtain interimreliefon an expeditedbasis.

(Footnotecontinuedfrom previouspage)

22 See47 C.F.R. Sect.64.1002(c).

23 Id., Sect.64.1002(d). Seealso,Notice,¶ 10.
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1. A Credible Threat of Circuit Disruption May be Conveyedin Any Manner.

As notedabove,the ISPReformOrder madeclearthat“threateningor carryingoutcircuit

disruptions in order to achieve rate increasesor changesto the terms and conditions of

terminationagreements. . . hasbeendemonstratedas a meansto disruptnormal commercial

relationsin orderto forceU.S. carriersto acceptabove-costsettlementincreasesthat would be

passedon to U.S. consumers,andmayrequireCommissionactionto protectU.S. consumers.”24

In this regard, a “credible threat of circuit disruption or blockage” (Notice, ¶ 10) may be

conveyedthroughany oral or written notification. In whatevermannersucha threatis conveyed

by a dominantforeign carrier, the U.S. carrier is notified that the foreign carrier is ready to

disruptservicesto obtainadherenceto its demand,andtheU.S. carriermayno longerbeableto

negotiatemarket-basedarrangementsbecauseofthis coerciveconduct.

2. The Commission Should Continue to Intervene with Foreign Regulators in
Responseto Threats of Circuit and ServiceDisruption.

The Commissionhasa long history of interveningdirectly with foreign regulatorsin

responseto threatsof circuit terminationand otherservice-affectingconductby foreigncarriers.

In January2003, for example,the InternationalBureauattemptedto preventthreatenednetwork

disruptions on the U.S.-Philippines route by informing the Philippines regulator that the

Commissionwould protect U.S. consumersfrom any abuseof market power.25 In February

2003, the International Bureausent a similar letter to a Caribbeanregulator in responseto

network disruption threats,and the Bureauhas intervenedin a similar mannerwith foreign

regulatorson a numberof prior occasionsin responseto threatsof oractualnetwork or service

24 ReformOrder,¶ 44.
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disruption.26 The Commissionaffirmed in the ISP Reform Order that its “first responseto

allegationsof anticompetitiveconductin commercialdisputeswill be to consultwith foreign

regulatorsin coordinationwith appropriateExecutiveBranchagencies.”27

AT&T greatly appreciatesthe very important role that the Commissionplays through

suchinterventionin preventinganticompetitiveconductby foreigncarriersandfully supportsthe

continuationof this very successfulapproach. The direct communicationof the Commission’s

awarenessof the situationand of the actionsit maypotentially taketo preventharm to U.S.

competitionpermits a verytimely responseto suchconductandis often sufficient to resolvethe

matterquickly withoutneedfor any furtheraction.28

3. Interim MeasuresShould be Available on an Expedited Basis.

If foreign carriersnonethelesspersistin threateningcircuit disruption,U.S. carriersmay

require interim relief. To allow U.S. carriersto rely on commercialmechanismsto resolve

disputeswhereverpossible,the Commissionshouldonly intervenewherea U.S. carrier requests

this action. Thus, the Commissionshouldnot automaticallyimposeany interim conditionson

U.S. carriers. Notice,¶ 10.

(Footnotecontinuedfrom previouspage)

25 SeePhilippinesOrder, ¶ 7.

26 See,e.g., ArgentinaOrder, ¶ 6 (in responseto circuit disruptionon the U.S.-Argentinaroute,

“the International Bureaurequestedthe assistanceof the Argentine regulator, the National
TelecommunicationsCommission(CNT), to facilitatethepromptrestorationof AT&T’s service
and to avoid the need for regulatorymeasuresto protect the interestsof U.S. carriers and
consumers”).
27 ISPReformOrder, ¶ 46. Seealso, Notice,¶ 10, n.24.

28 Similarly, Commissionofficials have expressedpublic concernsabout efforts by some

countriesto raiseterminationrates. SeeCommunicationsDaily, FCC‘s AbelsonConcernedby
China‘s IncreasingSettlementRates,Nov.25,2002.
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In responseto the furtherquestionsaskedby theNotice(id.) concerningthe procedures

that should apply to this relief, U.S. carriers should be able to requestinterim relief on an

expeditedbasisby filing writtennotificationwith theCommission,with evidenceof oral threats

of circuit disruption provided by affidavit. U.S. carriers also should be able to obtain

confidentialtreatmentof anyproprietaryor competitivelysensitiveinformationcontainedin their

petitionsand supportingaffidavitsorothermaterials.

The Commissionshould normally seek commentthroughpublic notice on requestsfor

interim reliefin responseto circuit disruptionthreats. However,theCommissionis not required

to provideforeign carrierswith this noticeand opportunityto comment,and thereforeneednot

follow this practicein urgentcircumstances.Notice,¶ 10. WhentheCommissiontakesactionin

responseto foreign carrier whipsaw action, there is “no obligation to serve [the relevant

notification] on any foreign carrier or to seek comment from them.”29 The Commission

proceeding establishing the relevant enforcementpolicy more than satisfies any notice

requirementsthatmayapply to foreigncarriersin thesecircumstances.30

The requiredshowingin suchaproceedingshouldbe theexistenceofa crediblethreatof

networkdisruptionby a foreigncarrierwith marketpowerin order to achieverateincreasesor

changesto thetermsandconditionsof terminationagreements.Notice,¶ 10. The Commission

29 Petitionsfor WaiveroftheInternationalSettlementsPolicyto ChangetheAccountingRatefor

SwitchedVoice Servicewith Peru, 14 FCC Rcd. 8318, ¶ 25 (1999). Additionally, the D.C.
Circuit hasmadeclearthat theCommissionis authorizedto regulatetheratesU.S. carrierspayto
foreign carriers,that it may do so specificallyto preventwhipsawing,andthat the Commission
“does not regulateforeign carriersor foreigntelecommunicationsservices”whenit takessuch
action. Cable& WirelessP.L.C. v. FCC, 166 F.3d1224, 1229-30(D.C. Cir. 1999).
30 Argentina Order, ¶ 23 (foreigncarrier“had noticeof therulemakingunderlyingour ISP, and

was thereforeon notice the discriminatorypracticescontraveningthe ISP would be subjectto

(Footnotecontinuedonnextpage)
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haspreviouslydeterminedthat suchconduct“may requireCommissionaction to protectU.S.

consumers.”31TheCommissionhasalsofoundthat circuit blockageanddisruption“as opposed

to resolving disagreementsthrough commercialnegotiations,is unlikely ever appropriateor

justified in the public interest,” and hasestablished“a rebuttablepresumptionof harm to the

public interest”if U.S. carriersshowin theirpetitionsthattheyhavesufferedcircuit blockagesby

foreign carrierswith marketpower.32 TheCommissionshouldapplythesamepresumptionwhen

U.S. carriersestablishthat theyhavebeenthreatenedwith suchconductin ruling on requestsfor

interim relief.

IV. THE COMMISSION SHOULD ADDRESS CIRCUIT DISRUPTION THREATS
BY ADOPTING ORDERS TO STOP INCREASED PAYMENTS OR OTHER
APPROPRIATE RELIEF.

To addressforeign carrierthreatsofcircuit disruption,the Noticeproposes(~J11) several

different forms ofrelief to thoseformerly appliedwhereforeigncarriershavedisruptedcircuits,

including requiring U.S. carriersto stop increasedpayments,prohibiting the negotiationof a

different rateuntil thethreatis removed,stoppaymentorderslimited to particulardurations,and

partial(ratherthanfull) impositionoftheInternationalSettlementsPolicy (“ISP”) on therelevant

route.

AT&T believesthat the mostappropriaterelief in thesecircumstancesis to prohibit the

paymentof any increasedrateuntil the threatof network or servicedisruptionis removed. As

describedbelow, this remedywould denythe foreigncarrieranyability to obtainincreasedrates

(Footnotecontinuedfrom previouspage)

enforcementaction”).

~‘ ISPReformOrder, ¶ 44.
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through its coercive conduct, while allowing continuedpayments at the existing level to

encouragethecontinuationof operationsandservices,The Commissioncould alsoprohibit the

negotiationof adifferentrateuntil disruptionthreatsareremoved. In contrast,full stoppayment

ordersareless suitablefor thesecircumstances,evenif theyarelimited in duration,andthe full

re-impositionof theISP alsodoesnotprovideaneffectiveinterim remedy.

1. The Commission Should Place Primary Reliance on Orders to Stop Increased
Payments.

Thepurposeof Commissionrelief to addressforeigncarrierthreatsof circuit disruption

should be to obtain the removalof the threat while resistingthe demandedrate increaseand

maintaining operationsand serviceson the internationalroute. In determiningthe appropriate

interim relief to be appliedin a particularcase,the Commissionshouldgive greatweightto the

views of theaffectedU.S. carriers. However,morenarrowly focusedremediesarelikely to be

more successfulthan full stop payment orders in addressingthese circumstancesand a

requirementto stop increasedpaymentsis generallylikely to providethemosteffectiveremedy.

A prohibitionon thepaymentof any increasedratewouldensurethat the foreigncarrier

would not profit from its coercive conduct, since any U.S. carriers billed for an increase

following the issuanceof suchanorderwould simply deductthe increasefrom their settlement

statements.At thesametime, by allowing thecontinuedpaymentofratesat the levelsagreedto

prior to thecommencementofthis conduct,this remedywould encouragethe foreign carrierto

maintaincircuits andserviceswith U.S. carriers.Allowing thesecontinuedpaymentsshouldalso

(Footnotecontinuedfrom previouspage)

32 Id.



— 18 —

facilitate the restorationof normal commercial negotiationsonce U.S. carriers are no longer

subjectto thethreatof circuit disruption.

As an additional step, the Commissioncouldalso prohibit all negotiationson ratesuntil

U.S. carriersare no longer subjectto such threats. However,AT&T believesthat in most

instancesanorderto stop increasedpaymentswill be sufficient to preventharmfrom a threatof

circuit disruption. Completestop paymentorders— even limited in duration— should not be

necessaryand maybe counterproductivewherecircuits or serviceshavenot beendisrupted. A

requirementto stopall paymentsin thesecircumstancesis likely to haveanegativeimpacton the

foreign carrier and make the restorationof normal commercialrelationson the route a more

lengthy and difficult process and may even provoke the very disruption that it seeksto

discourage.

2. Re-Imposition of theFull ISP DoesNot Providean Effective Remedy.

TheNoticealsoasks(IJ 11) whethertheISP “or partsthereof’shouldbe re-imposedwhen

thereis circuit disruptionon a U.S.-internationalroute. While the re-impositionoftheISP is one

of the measuresthat are potentially available in these circumstances,the Commissionhas

recognizedthatthis approachmaynot be effective. The Commissionstatedin the ISP Reform

Order that“the re-impositionoftheISP’s requirementsmaynot effectivelyaddressthe natureof

theanticompetitiveharmandmay causefurtherdetrimentto U.S. competitionandconsumerson

a route.”33 Both where foreigncarriersthreatento engagein circuit disruptionand wherethey

take suchaction, requiring all U.S. carriers to comply with the full ISP requirementsfor

nondiscriminatoryrates,uniform inboundandoutboundratesandproportionatereturnon routes

33Id.,~47.
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thataresubjectto commercialarrangementsis likely to beveryburdensomefor U.S. carriersand

to obstructratherthanencouragetherestorationofnormalcommercialrelations.

RequiringU.S. carriersto increaseinboundrates,which is suggestedby theNotice (IJ 13

& n.35), would assistin addressingunreasonableincreasesin foreign termination rates, and

would bemoreconsistentwith commercialarrangementsthanthe full re-impositionof the ISP.

To preventforeigncarriersfrom avoidingtheadditionalinboundchargeby sendingU.S.-inbound

traffic to anotherU.S. carrier,all U.S. carriersshouldbe requiredto increaseinboundrateson the

relevantroute.

However,with thevolumeof U.S.-outboundtraffic beingthreeor four times greaterthan

the volume of U.S.-inboundtraffic on many routes, increasingthe inboundratein accordance

with the additional amount chargedat the foreign end may not be sufficient to recoverthe

additional foreign carrier charges. Consequently,increasinginboundratesmay not by itself

provideanadequatedisincentiveor remedyfor unreasonableforeignrateincreasesandmayneed

to be appliedin conjunctionwith othermeasures.

V. U.S. CARRIERS FULLY PASS THROUGH REDUCTIONS IN SETTLEMENTS
RATES.

Lastly, thereis no basisto the allegationsby foreign governmentofficials cited by the

Notice (~J 12) that U.S. carriersare failing to reflect lower settlementrates in their end-user

prices. FCC datashow that U.S. prices have beenreducedto a far greaterextent thanU.S.

carriers’ settlementratesand payments. As demonstratedby the chartbelow, between1997,

whenthe Commissionadoptedits internationalsettlementratebenchmarks,and 2003,the most

recentyear for which FCC datais available, the averagesettlementratefor U.S. international

traffic fell from $0.35to $0.09,areductionof 26 U.S. cents.
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In thesameperiod,averageU.S. pricesfor internationaltraffic fell from $0.67to $0.20,a

reductionof47 U.S. cents. In themostrecentannualperiodfor which this datais available,for

2002-2003,the averagesettlementrate fell from $0.11 to $0.09, a reductionof 2 U.S. cents,

while averageU.S. pricesfell from $0.26to $0.20,areductionof 6 U.S. cents.
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Thisdataclearlydemonstratesthatreductionsin U.S. settlementratesaremorethanfully

reflectedin lower U.S. prices— in accordancewith the longstandingview oftheCommissionthat

thecompetitiveU.S. marketensuresthat all reductionsin settlementratesare“fully reflectedin

collectionrates.”34

U.S. Industry Revenue and Settlements 1997-2003
Source:

revenue per’

Average settlement rate (payout to foreign carriers/US billed minutes)

‘*Net settlement rate (payout to foreign carriers minus receipts from

1997 1998 1999 2000 2001 2002 2003

~‘ BenchmarksOrder, ¶ 270.
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Because“settlementssavings . . . are reflected in the reduction of net settlement

payments,”theCommissionalsomadeclearin theBenchmarksOrder thatthepropermeasureof

“whetherU.S. carriershavepassedsettlementsavingson to consumers”is “reductions in net

settlements,not reductionsin the level of settlementrates.”35 As shownin the chartabove,the

averageU.S. netsettlementratefell from $0.25 to $0.07between1997 and2003, a reductionof

18 U.S. cents,while averageU.S. pricesfell by 47 U.S. cents.

Thus, U.S. carrier price reductionsin this six yearperiodexceededtheir reductionsin

settlementscostsby more than 160percent. As the Commissionfoundafter reviewingsimilar

datain the ISP Reformproceeding,“[b]oth statisticaldatacollectedby the Commissionand

economic theory indicate that reductionsin settlementrates are being passedon to U.S.

consumers.”

~ Id., ¶ 274 (emphasisadded).
36 ReformOrder, ¶ 72.
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CONCLUSION

For the reasonsset forth above,the Commissionshould adoptadditional measuresto

discourageforeign carriersfrom engagingin threatsof andactualcircuit disruptionin supportof

their efforts to raiserates to U.S. carriers. In particular, the Commissionshould continueto

intervenedirectly with foreign regulatorsand carriersin responseto foreign carrier threatsof

anticompetitiveconduct,should adopt new interim measuresfor useon an expeditedbasisif

suchthreatscontinue,and should adopta shorterpleadingcycle for U.S. carriercomplaintsof

networkandservicedisruption.
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